UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ROBERT CARLOW
JAVES PERRY,
W LLI AM PERRY, and
DAVI D GORMAN
Plaintiffs,

v. : CA 04-325 S

STANLEY MRUK and
CONRAD BURNS in their persona
and official capacities,

Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

Before the court are Plaintiff’s [sic] Mtion for Sumrary
Judgnent (Document (“Doc.”) #15) (“Plaintiffs’ Mtion”) and
Def endants’ Motion for Summary Judgnent (Doc. #17) (“Defendants’
Motion”) (collectively the “Mdtions”). The Mdtions have been
referred to ne for prelimnary review, findings, and recommended
di sposition pursuant to 28 U S.C. §8 636(b)(1)(B). A hearing was
conducted on Cctober 5, 2005. After reviewing the filings,
listening to oral argunent, and perform ng i ndependent research,
| recommend that Plaintiffs’ Mtion be denied and that
Def endants’ Mbdtion be granted.

Facts' and Travel

! Plaintiffs submitted a Statenent of Undisputed Facts (Docunent
(“Doc.”) #16) (“Plaintiffs’ SUF’) in support of their notion.
Def endants submitted both Defendants’ Response to Plaintiffs’
St at ement of Undi sputed Facts (Doc. #20) (“Defendants’ Response”) and
a Statenent of Undisputed Facts (Doc. #18) (“Defendants’ SUF") in
support of their notion. Because Plaintiffs filed no statenent of
di sputed facts in response to Defendants’ SUF, see DRI LR Cv
12.1(a)(2), superceded on January 1, 2006, by DRI LR Cv 56(a)(4), the
court may take the facts as stated in Defendants’ SUF as true, see DRI
LR Cv 12.1(d), superceded on January 1, 2006, by DRI LR Cv 56(a)(3);
see also Ruiz Rivera v. Riley, 209 F.3d 24, 28 (1t Cir. 2000)(noting




The Coventry Fire District (the “District”) was established
in 1889 by special legislation (the “Authorizing Act”) for the
pur pose of preventing and fighting fires in alimted area of the
Town of Coventry known as Anthony. Defendants’ Statenent of
Undi sputed Facts (Doc. #18) (“Defendants’ SUF’) § 1. The
District’s fire departnent is known as the Anthony Fire
Departnment. I1d. § 7. Plaintiffs Robert Carlow and Janmes Perry
are firefighters in the Anthony Fire Departnent.? Conpl ai nt
(Doc. #1) 11 1-2; Answer (Doc. #5) Y 1-2; Plaintiffs’ Statenent
of Undi sputed Facts (Doc. #16) (“Plaintiffs’ SUF") 11 1-3;

Def endants’ Response to Plaintiffs’ Statement of Undisputed Facts
(Doc. #20) (“Defendants’ Response”) 1 1-3. Plaintiff WIIliam
Perry is a “former Coventry firefighter.”® Conplaint § 3; Answer
1 3. Plaintiffs allege that Plaintiff David Gorman is al so a
“Coventry firefighter.”* Conplaint § 4. Plaintiffs are not

that failure to conply with local rule “justifies the court’s deemni ng
the facts presented in the novant’'s statenent of undisputed facts
admtted and ruling accordingly”)(citing Ayal a-CGerena v. Bristol
Myers-Squi bb Co., 95 F.3d 86, 95 (1t Cir. 1996)); Anabell’s Ice Cream
Corp. v. Town of d ocester, 925 F. Supp. 920, 924 (D.R 1. 1996) (noting
that “novant’s version of the facts may be ... taken as true,” given
failure to contest statenent of undisputed facts as required by | ocal
rul e).

2 Robert Carlow is also the president of the Coventry
Firefighters Union, Local 3240 of the International Association of
Firefighters. See Conplaint (Doc. #1) T 1; Answer (Doc. #5) | 1.

 According to Chief Muk, WIliamPerry was a vol unteer
firefighter in the Anthony Fire Departnment “prior to getting
enpl oynment el sewhere.” Deposition of Stanley Muk (“Muk Dep.”) at
13.

4 Defendants deny that M. Gorman is a “firefighter in the
Anthony Fire Departnent of the Coventry Fire District.” Answer | 4.
At his deposition, Chief Muk stated that M. Gorman “is a firefighter
in the Tiogue Fire Departnent.” Muk Dep. at 14. The Tiogue Fire
Departnent is a department in another district in the Town of
Coventry. 1d.



residents of the District. Defendants’ SUF Y 17, 19, 21, 23.°
Def endant Stanley Muk (“Chief Muk”) is the Chief of the
District. I1d. 1 5; see also Conplaint § 5. Defendant Conrad
Burns is the District’s auditor and noderator.® Defendants’ SUF
1 4; Conplaint § 7.

In accordance with the terns of the Authorizing Act, the
District holds its annual neeting on the second Tuesday in
Decenber. Defendants’ SUF 2. During the annual neeting, the
residents of the District adopt a budget and tax rate for the
upcom ng year, elect officers to vacant positions, and vote on
resol uti ons governing the operation of the District and the
Ant hony Fire Departnment. I1d. § 7. Residents of the District are
all owed to speak after comng to the podium and giving their
names and addresses. Id. T 14. Nonresidents are allowed to
attend the annual neeting, but they are not allowed to speak or
ot herwi se participate and nust sit in a separate area fromthe
voters. 1d. § 16. Pursuant to Rhode Island law, the District’s
annual neetings are run by the District’s noderator, M. Burns.
Id. 1 4. Any rules and decisions made by M. Burns are subject
to being overruled by a majority vote of the voters attending the
annual nmeeting. 1d. § 8 Chief Muk presents reports and the
proposed budget and responds to questions fromDistrict residents
at the annual neeting. 1d. T 5.

The 2003 annual neeting was held on Decenber 9, 2003. 1d. 1
3; see al so Defendants’ Menorandum of Law in Support of Their
Motion for Summary Judgnent (“Defendants’ S.J. Mem”), Exhibit
(“Ex.”) 4 (Mnutes of Coventry Fire District 2003 annual neeting)

> In their menorandum Pl aintiffs concede that they are “not
residents of the District ....” Menorandum of Law in Support of
Summary Judgnent (“Plaintiffs’ Mem”) at 1.

® M. Burns is also a nmenber of the safety committee, see
Deposition of Conrad Burns (“Burns Dep.”) at 19, as is Chief Muk, see
id. at 20.



(“Mnutes”) at 1. Plaintiffs were present at the neeting. See
Def endants’ SUF Y 18, 20, 22, 24; see also Conplaint § 12. At
the start of the neeting, M. Burns announced the rul es of order,
whi ch included prohibitions on nonresidents speaking or otherw se
participating in the neeting, Defendants’ SUF { 9, and

vi deot api ng’” of the neeting except by nenbers of the press, id. |
11. A notion was made by a voter to reverse the latter
prohibition, but it was upheld on a hand vote.® 1d. T 12. It is
undi sputed that at sonme point M. Gornman was escorted fromthe
nmeeting by the Coventry Police. See Conplaint  21; Plaintiffs’
SUF 1 9; Defendants’ Response T 9. Plaintiffs further allege
that M. Carlow was threatened with renoval fromthe neeting.?®
Conplaint § 24; Plaintiffs’ SUF  10.

Plaintiffs filed the instant Conplaint (Doc. #1) on July 29,
2004. The Conplaint contains a single count in which Plaintiffs
all ege that “Defendants’ actions violate 42 U.S.C. 81983 and the
Plaintiffs’ First Arendnent rights.” Conplaint § 32. Plaintiffs
request the followng relief: (a) “declaratory relief
establishing the right of the Plaintiffs and others to vi deot ape
or otherw se record or photograph public neetings, be in

" M. Burns testified that he believed the rule he announced was
“no videot api ng or sound recordings.” Burns Dep. at 10.

8 Plaintiffs state that “[u]pon a notion by a taxpayer to allow
recording of the nmeeting, a voice vote was held.” Plaintiffs’ SUF |
8. Defendants do not dispute this statenment. See Defendants’
Response { 8. According to M. Burns, “[i]t was originally a voice
vote, and it was not clear to the chair, and the chair asked for a
show of hands.” Burns Dep. at 17. A hand vote was then taken. See
id.

° Al t hough Defendants deny that M. Carlow was threatened with
renoval fromthe neeting, Defendants’ Response § 10, M. Burns stated
during his deposition that he did not recall whether M. Carl ow was
threatened with ejection fromthe neeting, Burns Dep. at 16. In their
Answer, Defendants “admit that Defendant Burns warned Plaintiff Carlow
that he would be renoved fromthe nmeeting if he continued to disrupt
the neeting.” Answer { 24.



attendance and to speak at Fire District Meetings in the sane
manner and circunstances as other nenbers of the public,”
Compl aint at 3; (b) conpensatory and punitive damages, id.; (c)
reasonabl e attorneys’ fees pursuant to 42 U S.C. § 1988, id.; and
(d) “any other appropriate relief,” id. On Septenber 24, 2004,
Def endants filed their Answer (Doc. #5) to the Conplaint.

Plaintiffs’ Mtion (Doc. #15), with supporting menorandum
and Plaintiffs’ SUF (Doc. #16) were filed on July 29, 2005, as
wer e Defendants’ Modtion (Doc. #17), nmenorandumin support
t hereof, and Defendants’ SUF (Doc. #18). On August 31, 2005,
Def endants filed an Objection to Plaintiffs’ Mtion for Summary
Judgnent (Doc. #19) (“Defendants’ bjection”), supporting
menor andum and Defendants’ Response to Plaintiffs’ Statenent of
Undi sputed Facts (Doc. #20) (“Response to Plaintiffs SUF").
Plaintiffs have not filed a response to Defendants’ Motion or
Def endants’ SUF. See Docket .

Di scussi on

Summary j udgnent standard

Summary judgnent is appropriate where “the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law.” Kearney v. Town
of Wareham 316 F.3d 18, 21 (1 Cr. 2002)(quoting Fed. R G v.
P. 56(c)); accord ATC Realty, LLC v. Town of Kingston, 303 F.3d
91, 94 (1%t Gir. 2002). “A dispute is genuine if the evidence
about the fact is such that a reasonable jury could resol ve the

point in the favor of the non-noving party. A fact is materi al
if it carries with it the potential to affect the outcone of the
suit under the applicable law.” Santiago-Ranpbs v. Centenni al
P.R Wreless Corp., 217 F.3d 46, 52 (1%t Gr. 2000)(quoting
Sanchez v. Alvarado, 101 F.3d 223, 227 (1t Cr. 1996)).




In ruling on a notion for sumary judgnent, the court nust
exam ne the record evidence “in the light nost favorable to, and
drawi ng all reasonable inferences in favor of, the nonnoving
party.” Feliciano de la Cruz v. El Conqui stador Resort & Country
Cub, 218 F.3d 1, 5 (1t Cr. 2000)(citing Ml ero-Rodriguez v.
Ponte, Inc., 98 F.3d 670, 672 (1% Cr. 1996)). “[When the
facts support plausible but conflicting inferences on a pivotal

issue in the case, the judge nmay not choose between those
i nferences at the sunmary judgnent stage.” Coyne v. Taber
Partners I, 53 F.3d 454, 460 (1t Gr. 1995). Furthernore,
“[s]unmmary judgnment is not appropriate nerely because the facts

of fered by the noving party seem nore plausible, or because the
opponent is unlikely to prevail at trial. |[If the evidence
presented is subject to conflicting interpretations, or
reasonable nmen mght differ as to its significance, sumrmary
judgnment is inproper.” Gannon v. Narragansett Elec. Co., 777 F
Supp. 167, 169 (D.R 1. 1991)(citation and internal quotation
mar ks om tted).

The non-noving party, however, may not rest nerely upon the
all egations or denials in its pleading, but nust set forth
specific facts show ng that a genuine issue of material fact
exists as to each issue upon which it would bear the ultimte
burden of proof at trial. See Santiago-Ranbs v. Centennial P.R
Wreless Corp., 217 F.3d 46, 53 (1%t Gr. 2000)(citing Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 256, 106 S.C. 2505, 91
L. Ed. 2d 202 (1986)). “[T]o defeat a properly supported notion
for summary judgment, the nonnoving party nust establish a

trial-wrthy issue by presenting enough conpetent evidence to
enable a finding favorable to the nonnoving party.” ATC Realty,
LLC v. Town of Kingston, 303 F.3d 91, 94 (1%t Gr. 2002)(quoting
LeBlanc v. Geat Am Ins. Co., 6 F.3d 836, 842 (1t Cr. 1993))
(alteration in original)(internal quotation nmarks omtted).




Def endant M uk

Def endants argue that the allegations agai nst Chief M uk
shoul d be di sm ssed because under Rhode Island | aw he played no
rol e what soever in the conduct of the Decenmber 9, 2003, annual
meeti ng and shoul d not be held liable for the decisions of
Def endant Burns. See Defendants’ S.J. Mem at 5-6. Plaintiffs
claimthat “all of [M. Burns’] actions described herein were
taken under the instruction, and with the approval of Defendant
Stanley Muk.” Conplaint | 7.

The Rhode Island General Laws provide that “[i]n al
nmeetings of the electors or voters in a town, representative
district, or voting district, the noderator of the neeting shal
preside.” R1. Gen. Laws 8§ 45-3-17 (1999 Reenactnent). Further,
“[e]very noderator has the power to nanage and regul ate the
busi ness of each neeting, conformng to law, and to maintain
peace and good order at the neeting.” R1. Gen. Laws § 45-3-18
(1999 Reenactnent); see also Pine v. MG eavy, 687 A 2d 1244,
1245 (R1. 1997)(citing 8§ 45-3-18).

According to Defendants’ SUF

5. Stanley J. Muk, the Chief of the Coventry Fire
District, plays no role in the conduct of the
annual neeting, including the 2003 Annual Meeti ng,
but does present reports, the proposed budget and
respond to questions fromthe District’s residents.

6. Al'l decisions made by Mderator Burns with respect

to establishing and/or enforcing the rul es of order
governi ng the 2003 Annual Meeting were nade wi t hout
input fromor consultation with Chief M uk.

Def endants’ SUF Y 5-6. Plaintiffs did not file a response to

Def endants’ SUF. The court, therefore, accepts as true

Def endants’ statenments that Chief Muk played no role in the

conduct of the 2003 annual neeting and that all decisions nade by

M. Burns were made without input fromor consultation with Chief



Muk. See DRI LR Cv 12.1(d) (“In determ ning any notion for
summary judgnent, the Court nmay assune that the facts as cl ai ned
by the noving party are admtted to exist w thout controversy
except as and to the extent that such facts are controverted by
affidavit filed in opposition to the notion, or by other
evidentiary materials which the court may consi der under Rule 56
of the Federal Rules of G vil Procedure.”), superceded on January
1, 2006, by DRI LR Cv 56(a)(3); see also Ruiz Rivera v. Riley,
209 F.3d 24, 28 (1%t Gr. 2000) (noting that failure to conply
with local rule “justifies the court’s deem ng the facts

presented in the novant’s statenent of undisputed facts admtted
and ruling accordingly”)(citing Ayal a-Gerena v. Bristol Mers-
Squi bb Co., 95 F.3d 86, 95 (1%t Cir. 1996)); Anabell’'s Ice Cream
Corp. v. Town of d ocester, 925 F. Supp. 920, 924 (D.R 1. 1996)
(noting that, given failure to contest statenent of undi sputed

facts as required by local rule, “novant’s version of the facts
may be ... taken as true”).

Mor eover, both Defendants testified at their depositions
that, although they knew each other, they did not speak about the
conduct of the neeting. See Deposition of Stanley Muk (“M uk
Dep.”) at 4-5; Deposition of Conrad Burns (“Burns Dep.”) at 4.1

°Q ... How long have you known M. Burns?
A Al ny life.
Q Is herelated to you?
A No
Q

Qutside of the public neetings, do you ever nmeet with
M. Burns to discuss the fire departnent’s rules or
policies?

A Not that | can remenber.

M uk Dep. at 4-5.

1Q | asked Chief Muk, but I'll ask you as well. Are you in
any way related to the chief?
A No, |'m not.
Q Do you discuss fire district or fire departnent
busi ness with himoutside of the financial or other

8



Chief Muk additionally testified that it was the noderator’s
function to decide what went on at the neeting, see Muk Dep. at
7-9, and that until it was his turn on the agenda he did not pay
attention to what was happening at the neeting and, instead, sat
at a table in the front of the hall review ng his budget and
preparing what he would say in defense thereof, see id. at 11
24. Regarding M. Gorman, Chief Muk stated that he did not
request that the police officer remove M. CGorman, id. at 16-17,
but “heard he was ejected fromthe neeting,” id. at 16, and
“heard a commotion going on, but that’s all,” id. As for M.
Carl ow, Chief Muk testified that he did not recall M. Carlow
being threatened with ejection fromthe neeting, id. at 17, and
that he “didn’t see where [M. Carlow was,” id. at 23, when the
|atter got up to go to the rest room see id., and that he did
not recall whether M. Carl ow had asked any questions at the
nmeeting, id., or whether M. Carlow and the Perrys were prevented
from speaki ng or asking questions during the neeting, id. at 21.
Plaintiffs, by contrast, provide no support whatsoever for
their allegation that “all of [M. Burns’] actions described
herein were taken under the instruction, and with the approval of
Def endant Stanley Muk,” Conplaint § 7. The Court of Appeals for
the First Crcuit has held that “[e]ven in cases where el usive
concepts such as notive or intent are at issue, summary judgnent
may be appropriate if the nonnoving party rests nmerely upon
conclusory all egations, inprobable inferences, and unsupported
specul ation.” Ayala-CGerena v. Bristol Mers-Squibb Co., 95 F. 3d
86, 95 (1% Gir. 1996)(quoting Goldman v. First Nat’'l Bank of
Boston, 985 F.2d 1113, 1116 (1%t G r. 1993)(quoti ng Medi na- Munoz

call ed official neetings?
A No.

Burns Dep. at 4.



v. R J. Reynolds Tobacco Co., 896 F.2d 5, 8 (1t Cr. 1990)))
(alteration in original).

Notwi t hstanding Plaintiffs’ use of the plural *Defendants”
in the Conplaint, see Conplaint Y 17-18, 21, 30, 32, and
statenment that “inasmuch as the Fire District and Stanley M uk
personal |y have previously infringed upon the rights of at |east
one of the plaintiffs ... Muk’s and Burns’ actions conpl ai ned of
herein are retaliatory,” id. § 19, the only “action” specifically
ascribed to Chief Muk in the Conplaint is the unsupported and
conclusory allegation that he instructed M. Burns regarding the
conduct of the annual neeting and approved all of M. Burns’
actions at the Decenber 9, 2003, annual neeting, see Conplaint
7. This is an insufficient basis on which to hold Chief Muk
liable for M. Burns’ actions. | therefore recommend that, as to
Chi ef Muk, Defendants’ Motion be granted and Plaintiffs’ Mtion
be deni ed.

1. Defendant Burns

A Absol ute legislative immunity

Def endants argue that the clainms against M. Burns shoul d be
di sm ssed pursuant to the legislative imunity doctrine, since he
“did nothing nore than carry out the will of the voters and
ensure that they could carry out their task of voting on the
District’s business in an orderly and efficient fashion ....”

Def endants’ S.J. Mem at 7. Plaintiffs challenge the acts of M.
Burns in prohibiting videotaping of the Decenber 9, 2003, annual
neeti ng except by nenbers of the press, see Conplaint Y 14-18;
Plaintiffs’ SUF Y 7-8, and ordering and threatening the ejection
of M. Gorman and M. Carlow, respectively, fromthe neeting, '

2 As noted previously, see n.9, the parties dispute whether M.
Carl ow was actually threatened with ejection fromthe annual mneeting.
However, “[t]he nmere existence of sone alleged factual dispute between
the parties will not defeat an otherw se properly supported notion for
summary judgment; the requirement is that there be no genuine issue of

10



see Conplaint Y 21-25, 27; Plaintiffs’ SUF Y 9-10. However,
they do not address the question of whether M. Burns is entitled
to absolute legislative imunity. See Menorandum of Law in
Support of Summary Judgnent (“Plaintiffs’ Mem”) at 5 (discussing
only issue of qualified inmunity).
1. CGeneral principles
Oficials acting in a legislative capacity have absol ute
immunity from suit and liability under § 1983. The
function of such inmunity is to insure that the
| egislative function may be perfornmed independently
wi thout fear of outside interference. Legi sl ative
immunity applies to local legislators as well as to their
state and federal counterparts, and it applies when t hese
officials act inafield where legislators traditionally
have power to act.
Acevedo-Garcia v. Vera-Mnroig, 204 F.3d 1, 7-8 (1%t Gr. 2000)
(internal citations and quotation marks omtted); accord Bogan v.
Scott-Harris, 523 U S. 44, 54, 118 S.Ct. 966, 972, 140 L.Ed.2d 79

(1998) (“Local legislators are entitled to absolute imunity from

§ 1983 liability for their legislative activities.”). The
doctrine “necessarily focuses on particular acts or functions,
not on particular actors or functionaries,” Nat’l Ass’'n of Soc.
Wrkers v. Harwood, 69 F.3d 622, 630 (1%t Gr. 1995), and
“extends to |legislative acts perfornmed by non-legislators,” id.

material fact.” Ayala-Gerena v. Bristol Mers-Squibb Co., 95 F. 3d 86,
94 (1t Cir. 1996) (quoting Anderson v. Liberty Lobby, 477 U S. 242,
247-48, 106 S.Ct. 2505, 2509-10, 91 L.Ed.2d 202 (1986)). “A dispute
is genuine if the evidence about the fact is such that a reasonable
jury could resolve the point in the favor of the non-noving party. A
fact is material if it carries with it the potential to affect the
outcone of the suit under the applicable law.” Santi ago-Ranps v.
Centennial P.R. Wreless Corp., 217 F.3d 46, 52 (1t Cr. 2000). Here,
the factual dispute would not affect the outcome of the suit because
Def endants adnit that the same rules of order which M. Burns applied
to M. Gorman would al so have applied to M. Carlow, see Burns Dep. at
16 (stating that M. Carlow would not have been allowed to speak at
the nmeeting because he is not a voter); see also Defendants’ SUF 1T 9,
11, 16, 17-18; Answer 1Y 24-25.

11



However, the adm nistrative or executive actions of |egislators
are not entitled to protection. Acevedo-Garcia v. Vera-Mnroig,
204 F.3d at 8. “An official’s bad notivation, or ‘unworthy

pur pose,’ does not affect the inmunity privilege so long as the

actions fall wthin the anbit of protected legislative activity.”
Id. (quoting Tenney v. Brandhove, 341 U. S. 367, 377, 71 S.C

783, 95 L.Ed. 1019 (1951)); accord Bogan v. Scott-Harris, 523
US at 54, 118 S.C. at 973 (“Wether an act is legislative
turns on the nature of the act, rather than on the notive or

intent of the official performng it.”).

Accordingly, the question of whether M. Burns’ actions are
protected by absolute legislative imunity turns on whether they
were legislative or adm nistrative. See Acevedo-Garcia v. Vera-
Monroig, 204 F.3d at 8. The First Crcuit has adopted a two-part
anal ysis for use in determ ning whether an act is legislative or

adm ni strati ve

First, if the facts wunderlying the decision are
general i zati ons concerning a policy or state of affairs,
the decisionis legislative. |If the decision stens from

specific facts relating to particular individuals or

situations, the act is adm ni strative. Second, the court

must consider the particularity of the inpact of the

state of action. If the action involves establishnment of

a general policy, it is legislative; if it single[s] out

specifiable individuals and affect[s] them differently

fromothers, it is admnistrative.
ld. at 9 (alterations in original)(internal citations and
guotation marks omtted).

2. Appl i cation
a. Prohi biti on on vi deot api ng

M. Burns, in his capacity as noderator of the District, at
the start of the 2003 annual neeting announced the rul es of
order, including the prohibition on videotaping of the neeting

except by nenbers of the press. See Defendants’ SUF (T 4, 11

12



Burns Dep. at 3, 7-8; Defendants’ S.J. Mem, Ex. 3 (Affidavit of
Conrad Burns) (“Burns Aff.”) 99 1-2. A notion to overrule the
noder at or and reverse the prohibition on videotaping by nenbers
of the public was nmade by a voter, but the notion was defeated
and the prohibition upheld on a hand vote. Defendants’ SUF {1
12-13; see also Burns Dep. at 17-18. No notion to reconsider or
to take another vote by paper ballot foll owed. See Defendants’
SUF T 13.

It is clear fromM. Burns’ deposition that the institution
of the rule of order regarding videotaping did not “stenfi] from
specific facts relating to particular individuals,” Acevedo-
Garcia v. Vera-Mnroig, 204 F.3d at 9, but, rather, reflected a
“generalization[] concerning a policy or state of affairs,” id.

M. Burns testified at his deposition that he established this
rule of order for two reasons. See Burns Dep. at 10. First, he
stated that before the neeting started lights were flashed in his
eyes, which had not been a problempreviously. See id. at 8, 10.
Second, he noted that he felt videotaping the neeting would
intimdate the taxpayers, id. at 10, because he “had soneone
conpl ain before when they [sic] saw video taping that they didn't
like it.” 1d. Although Plaintiffs allege that M. Carlow, M.
Janmes Perry, and M. WIlliam Perry “brought video caneras to the
nmeeting for the purpose of recording it on videotape,” Conplaint
1 13, and that “the intent of the defendants was to stifle and
intimdate the Plaintiffs and others fromexercising their First
Amendnent rights to question or criticize Defendants’ performance
in their official capacities,” id. 18, there is no evidence
that M. Burns instituted the prohibition on videotaping to
prevent Plaintiffs fromdoing so. On the contrary, the rule of
order applied to all nenbers of the public, not just Plaintiffs.
Thus, the rule of order “involve[d] establishnment of a general
policy,” Acevedo-Garcia v. Vera-Mnroig, 204 F.3d at 9, and did

13



not “single[] out specifiable individuals and affect[] them
differently fromothers,” id. As for the distinction between the
public and the press, M. Burns explained at his deposition that
he “ha[d] an agreenent with the press that they wouldn't irritate
or interrupt anybody speaking at the neeting.” Burns Dep. at 8.

Moreover, the rule of order prohibiting videotaping except
by the press was endorsed by a ngjority of the voters when they
rejected the notion to overrule the prohibition. In National
Associ ation of Social Wrkers v. Harwood, the First Circuit

stated that “the doctrine of legislative imunity nust protect

| egi slators and | egi sl ative aides who do no nore than carry out
the will of the body by enforcing the rule as a part of their
official duties,” 69 F.3d at 631. There, the plaintiffs sued the
Speaker of the Rhode I|sland House of Representatives and the
House’ s head door keeper, ** chal |l enging their enforcenent of a
House rul e banning | obbyists fromthe floor of the House while
the House was in session. Nat’'l Ass’'n of Soc. Wrkers v.

Har wood, 69 F.3d at 624-25. The First Crcuit el aborated that:

We think it is beyond serious dispute that enforcing a
duly enacted | egi sl ative rul e whi ch prohibits | obbyi ng on
t he House fl oor during House sessions is well within the
| egi sl ative sphere. Such a restriction necessarily
affects the manner in which the House conducts its nost
characteristic | egislative functions, e.g., debating and
voting. A rule that colors the very conditions under
whi ch | egi sl ators engage in formal debate is indubitably
part and parcel of the | egislative process, and the acts
of House officials (whether or not elected nenbers) in
enforcing it are therefore fully protected against

¥ The First Crcuit “reject[ed] the plaintiffs' attenpt to
differentiate the Speaker fromthe doorkeeper, based on the fact that
the latter is not a legislator,” Nat'|l Ass’'n of Soc. Wrkers v.
Harwood, 69 F.3d 622, 632 n. 10 (1t G r. 1995), because his "actions in
keepi ng the House floor unsullied were performed by virtue of an
express del egation of authority to himas part of the House's staff
support apparatus, under the auspices of the Speaker and the
| egi slative body as a whole,” id.

14



judicial interference by the doctrine of Ilegislative
i mmunity.
Id. at 632.

Such is the case in the instant matter. M. Burns was
enforcing a rule of order which was designed to ensure that he
coul d conduct the annual neeting w thout distraction and that the
voters could speak without feeling intimdated and which had been
endorsed by a nmajority of the voters. H's actions, therefore,
are protected by absolute legislative immunity.

b. Renoval and war ni ng

At the start of the Decenber 9, 2003, annual neeting, M.
Burns al so announced the rule of order which prohibited
nonresi dents from speaking or otherw se participating in the
nmeeting. Defendants’ SUF 1Y 9; Burns Aff. T 3. Although any
rul e of order announced by the noderator is subject to being
overruled by a majority of the voters attending the annual
nmeeting on a notion by a voter, see Defendants’ SUF {1 8, 10, no
such notion was nade to overturn the rule prohibiting
nonresi dents from speaking or otherw se participating, see id. 1
10.

Consistent with this rule of order, nonresidents and voters
nmust sit in separate sections.! Defendants’ SUF f 16; see al so
Burns Dep. at 5. M. Burns testified that the sections were
“mar ked off,” Burns Dep. at 6, by yellow tape and that people
were instructed where to sit, id. Asked whether any effort was

4 According to 8 45-3-26 of the Rhode |Island General Laws:

All town neetings are open to the public, including
representatives of the press and news nedia; provided; that,
inthe event that there are space constraints, voters shall be
admtted to the neetings before non-voters. Non-voters may be
seated or assigned to a separate area as indicated by the
noder at or .

R1. Gen. Laws 8 45-3-6 (1999 Reenactmnent).
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made to check who was a voter or nonvoter, M. Burns responded
affirmatively and descri bed the procedure:

Wen people cane in the first thing they had to do was

neet with the board of canvassers, people acting as ny

board of canvassers, to check their status as a voter;
and if they were voters, they received a stanp, an ink
stanp, and if they were not a voter, they were told they
had to go to the nonpartici pant section.
Burns Dep. at 6. In response to a question regardi ng whet her
anyone checked to nmake sure people sat in the correct section,
M. Burns stated “[p]retty nuch, yes.” Id.

M. Burns further testified that as part of the rules of
order for the neeting, people were to remain seated during the
nmeeti ng and “not wander around.” Burns Dep. at 14; see al so
Mnutes at 1 (listing “orderly conduct” anong rul es of order
announced by M. Burns). According to M. Burns, “[i]f they
wander | have no way of controlling who is supposed to be in the
voting and nonvoting section, so the rule is appropriate that
t hey not wander.” Burns Dep. at 14.

M. Burns described the events leading to M. Gorman’s
removal fromthe 2003 annual neeting as follows:

Once the neeting mnutes were started to be read, M.
Gorman got up and started walking in circles in the back

area, sitting area. | repeated three tines and asked him
to take his seat. He ignored ne. He went to the soda
machi ne and started dropping noney in. | stopped the

nmeeting and asked the police officer to eject him

Burns Dep. at 14-15. On questioning by Plaintiffs’ counsel, M.
Burns el aborated that M. Gorman was not a voter and was in the
voters’ section when he was renoved. 1d. at 15. He then
clarified that the soda machi ne was behind the seats against the
wal |l at the “extrenme end of the hall,” id., but that M. Gorman
“started off by walking into the voting area,” id.

As for Plaintiffs’ allegation that M. Carlow was threatened
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with removal fromthe neeting, M. Burns testified as foll ows:

Q You're aware that there is an allegation in this

awsuit ... that Robert Carlow was threatened with
ejection fromthe neeting as well; do you recall
whet her that happened?

A | do not.

Q Dd M. Carlow attenpt to speak at the neeting?

A | don’t think so. If he had, | wouldn't have
al l oned himto.

Q On the basis that he was not a voter?

A He’s not a voter in the neeting.

Q Are you aware that M. Carlow mai ntains that he
was threatened with ejection because he got up to
go to the rest roonf

A No.

Burns. Dep. at 16-18; see also Answer 24 (denying that M.
Burns threatened to have M. Carlow renoved fromthe neeting, but
admtting that M. Burns “warned Plaintiff Carlow that he would
be renoved fromthe neeting if he continued to disrupt the
meeting”). The court assunes for purposes of this Report and
Recommendation that M. Carlow was at |east warned that he could
be renmoved fromthe Decenber 9, 2003, annual neeting.?*®

It again appears that M. Burns’ actions in enforcing the
rules of order “fall within the anbit of protected |egislative
activity.” Acevedo-Garcia v. Vera-Mnroig, 204 F.3d at 8; cf.
Collinson v. Gott, 895 F.2d 994, 1008 (4'" Cir. 1990) (W I ki nson,
J., concurring in judgnment) (“Conducting a public neeting to

di scuss plans for the reorgani zati on of county governnment fits
confortably within the definition of the legislative function
originally referenced by Justice Frankfurter in Tenney [V.
Brandhove, 341 U.S. 367, 378, 71 S.Ct. 783, 789, 95 L.Ed. 1019
(1951)] ....7). Simlar to the instant matter, Collinson v. Cott

involved “a citizen’s claimthat his first amendnent rights were

% As noted previously, see n.12, the court has concl uded that
this dispute is not material.
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vi ol ated when the president of a board of county comm ssioners
ruled himout of order while he was addressing a called public
nmeeting and then had himevicted.” 895 F.2d at 995. At the
begi nning of the neeting the defendant, the presiding officer at
t he neeting, had announced the rules of order, which included a
requi renent that nmenbers of the public who w shed to address the
board sign up on a nmaster list, atine limtation of two mnutes,
and, allegedly, a warning that remarks be confined to the
specific question at issue and that speakers avoid di scussi on of
personalities. See id. at 996. The defendant called the
plaintiff out of order for speaking on a topic which “ha[d]
nothing to do with the [topic at hand],” id., and ordered him
removed fromthe neeting, see id. Judge WIkinson determ ned
that the defendant was “entitled to absolute immunity fromsuit
for this single discretionary act,” id. at 1005, reasoning that
“Iplublic neetings are preemnently political institutions.
Their character will be profoundly altered and their vitality
lost if they are beset by litigation based on a presiding
officer’s single discretionary act,” id. at 1011. Moreover,
Judge W I ki nson wote,

Every presiding official in a public nmeeting nust, at

sone tine, nake a spontaneous judgnent as to whether a

speaker is abusing the forum Section 1983 was not

i ntended to make actionable isolated incidents in which

politicians show poor judgnment at a public neeting in

cal l i ng soneone out of order.
Id. at 1005. To hold otherw se would “not only create a vehicle
for every disgruntled speaker to force his opponents into federal
court; it will require local officials to second guess thensel ves

every tinme they raise the gavel.” 1d. at 1005-06; see also id.
at 1006 (“Permtting 8 1983 liability here will create a

di sincentive for presiding officers to exercise the discipline
essential to the conduct of public business and the maintenance
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of vigorous debate.”). Judge WIkinson thus concluded that the
def endant was “was engaged in a legislative function,” id. at
1008, that he “was acting in furtherance of his duties as ..
chai rman of the neeting when he ruled [the plaintiff] out of
order,” id., and that the action was “wthin the scope of [the
defendant’s] authority as a presiding officer,” id. According to
Judge W I ki nson, “[t]his was not an admi nistrative action ...
To the contrary, [the defendant’s] discretionary act was an
integral part of the legislative process. The flow of
information through that process could be severely jeopardized if
every public neeting carried with it the threat of civil
l[iability, not to nention punitive damages.” |1d.

The sanme principles apply here. M. Burns, in ordering that
M. Gorman be renoved and warning M. Carlow that he, too, could
be renoved, was acting in his capacity as noderator “to maintain
peace and good order at the neeting.” RI1. Gen. Laws § 45-3-18;
see also RI. Gen. Laws 8§ 45-3-19,' and enforcing the rul es of
order. Although Plaintiffs argue that “[t]he claimof the
Def endants that they were afraid that the Plaintiffs would nove
into the voters!’! section and attenpt to vote constituted
di sruption does not bear scrutiny,” Plaintiffs’ Mem at 4
(internal citation omtted), M. Burns’ deposition testinony
makes it abundantly clear that he was enforcing a general policy,

¢ Section 45-3-19 provides that:

If any person conducts hinself or herself in a disorderly
manner in any town, representative district, or voting
district neeting, the noderator may order that person to
wi thdraw from the neeting; and, on the person’s refusal, my
order the town sergeant, or any constable present, or any
ot her persons, to take him or her from the nmeeting and to
confine himor her in some convenient place until the neeting
i s adjourned. The person refusing to withdraw shall, for each
of fense, be fined not exceeding twenty dollars ($20.00).

R1. Gen. Laws § 45-3-19 (1999 Reenactnent).
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see Acevedo-Garcia v. Vera-Mnroig, 204 F.3d at 9. M. Burns
testified that the rule of order prohibiting nonresidents from

speaki ng was not adopted specifically for the 2003 annual

nmeeting, but, rather, was an “ongoing policy.” Burns Dep. at 11
In response to a question regarding whether the policy existed in
witing or was sinply an oral one, M. Burns stated that it was
“provided for in the charter.” 1d. A though Plaintiffs allege
that “[o]ther attendees at the neeting were permtted to cone and
go freely,” Conplaint § 26, they have provi ded no support for
this allegation, see Ayala-Gerena v. Bristol Mers-Squibb Co., 95
F.3d 86, 95 (1%t Cir. 1996)(noting that sumary judgnent may be
appropriate if nonnmoving party rests nmerely upon “concl usory

al | egations, inprobable inferences, and unsupported
specul ation”).

Moreover, while Plaintiffs contend that “the real reason for
t he Defendants’ actions was to intimdate the Plaintiffs from
guestioning firefighting practices or the incunbent managenent of
the Anthony Fire District,” Plaintiffs Mem at 4-5, they have
presented no evidence fromwhich the court could concl ude that
M. Burns “targeted specific individuals,” Acevedo-Garcia v.
Vera- Monroig, 204 F.3d at 8, for their views. Although

Plaintiffs claimthat M. Gorman and M. Carlow attenpted to

speak at the neeting, Conplaint § 20, Defendants state that
neither M. Gorman nor M. Carlow identified hinself as a
resident of, or voter in, the District prior to the start of the
2003 annual neeting, Defendants’ SUF T 18, 24, which Plaintiffs
have not disputed. M. Burns testified that if M. Carlow had
attenpted to speak at the neeting, he would not have been all owed
to do so because he was not a voter. Burns Dep. at 16; see also
Def endants’ SUF | 25 (stating that “[a] nmenber of the Town
Council of the Town of Coventry, Rhode |sland, who w shed to
speak at the 2003 Annual Meeting, could not do so because he was
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not a resident of, or voter in, the District”); Burns Aff. 7 6
(“1 am aware of several non-residents other than the Plaintiffs
in this case, including a nmenber of the Coventry Town Council,
who wi shed to speak at the Annual Meeting but were unable to do
so because of the residents only rule.”).

The court concludes that M. Burns’ actions in enforcing the
rul e of order prohibiting nonresidents from speaking and its
corollaries at the Decenber 9, 2003, annual neeting were
|l egislative in nature and are, therefore, protected by absolute
legislative imunity. Cf. Nat’'l Ass’'n of Soc. Wrkers v.
Harwood, 69 F.3d at 632 (“Arule that colors the very conditions
under which |egislators engage in formal debate is indubitably

part and parcel of the |legislative process, and the acts of House
officials (whether or not elected nenbers) in enforcing it are
therefore fully protected against judicial interference by the
doctrine of legislative inmunity.”). | therefore recomrend t hat
Def endants’ Mdtion, as it pertains to M. Burns, be granted on
this ground and that Plaintiffs’ Mtion be denied.

B. Qualified imunity

Al ternatively, Defendants argue that “[t]o the extent that
this conplaint is not dismssed pursuant to the absolute imunity
doctrine, it should be dism ssed pursuant to the qualified
immunity doctrine.” Defendants’ S.J. Mem at 10. Specifically,
Def endants contend that “[Db]ecause the plaintiffs, as non-
residents, had no First Anmendnent right to speak at the neeting,
and because there is no First Amendnment right to videotape public
nmeetings,” id. at 11, Plaintiffs allegations that their First
Amendnent rights were violated when they were not allowed to
speak at the 2003 annual neeting or videotape the neeting “nust
fail,” id. Plaintiffs assert that “[g]iven the history between
the parties, and the admtted facts surrounding Gorman’s renoval
and Carlow s threatened renoval, there can be no reasonabl e basis
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to provide the Defendants with any cloak of qualified imunity.”
Plaintiffs Mem at 5.
1. Ceneral principles

The Court of Appeals for the First Crcuit has stated that
“a public actor’s liability under section 1983 ‘is not absol ute:
the doctrine of qualified imunity provides a safe harbor for a
wi de range of m staken judgnents.’” Cox v. Hainey, 391 F.3d 25,
29 (1%t Gr. 2004)(quoting Hatch v. Dep’'t for Children, Youth &
Their Fanmilies, 274 F.3d 12, 19 (1%t Cir. 2001)): see also
Riverdale MIls Corp. v. Pinpare, 392 F.3d 55, 60 (1% Gr. 2004)
(“Qualified imunity is designed to protect nobst public

officials: ‘it provides anple protection to all but the plainly
i nconpetent or those who know ngly violate the law. ' ") (quoting
Malley v. Briggs, 475 U S. 335, 341, 106 S.Ct. 1092, 89 L.Ed.2d
271 (1986)). “[T]he doctrine of qualified imunity protects

public officials fromcivil liability “insofar as their conduct
does not violate clearly established statutory or constitutional
rights of which a reasonabl e person woul d have known.’” Cox V.
Hai ney, 391 F.3d at 29 (quoting Harlow v. Fitzgerald, 457 U S.
800, 818, 102 S. . 2727, 73 L.Ed.2d 396 (1982)); see also

Veilleux v. Perschau, 101 F.3d 1, 2 (1t Gr. 1996)(“Qualified

immunity protects public officials fromsection 1983 liability so

|l ong as they ‘acted reasonably under settled law in the
circunstances.’ ”)(quoting Hunter v. Bryant, 502 U S. 224, 228,
112 S. . 534, 537, 116 L.Ed.2d 589 (1991)(per curiam).

The United States Suprene Court has stated, and the First

Circuit has reiterated, that “[qJualified imunity is ‘an
entitlement not to stand trial or face the other burdens of
litigation.” The privilege is “an immnity fromsuit rather than
a nmere defense to liability; and like an absolute imunity, it is
effectively lost if a case is erroneously permtted to go to

trial.’” Saucier v. Katz, 533 U S. 194, 200-01, 121 S. Ct. 2151,
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2156, 150 L.Ed.2d 272 (2001)(quoting Mtchell v. Forsyth, 472
U S. 511, 526, 105 S.Ct. 2806, 86 L.Ed.2d 411 (1985)) (internal
citation omtted); see also Cox v. Hainey, 391 F.3d at 29 (sane).

Thus, the applicability of qualified imunity “shoul d be
determ ned at the earliest practicable stage in the case.” Cox
V. Hainey, 391 F.3d at 29.

The First Circuit has construed the Suprene Court’s
framework for analyzing qualified immunity to consist of three
inquiries:

(1) whether the plaintiff’s allegations, iif true,

establish a constitutional violation; (ii) whether the

constitutional right at issue was clearly established at

the tinme of the putative violation; and (iii) whether a

reasonabl e officer, situated simlarly to the defendant,

woul d have understood the chall enged act or omi ssion to
contravene the discerned constitutional right.
Cox v. Hainey, 391 F.3d at 29-30. The question of whether

Plaintiffs has alleged facts which show that M. Burns’ actions

violated a constitutional right should be treated as a “threshol d
guestion.” Saucier v. Katz, 533 U. S. at 201, 121 S.C. at 2156;
see also Cox v. Hainey, 391 F.3d at 30. “If no constitutional

ri ght woul d have been violated were the allegations established,
there is no necessity for further inquiries concerning qualified
immunity.” Saucier v. Katz, 533 U. S. 194, 201, 121 S.C. 2151,
2156, 150 L.Ed.2d 272 (2001).

2. Application

a. Prohi biti on on nonresi dents speaking

“I't is axiomatic that not every limtation on freedom of
expression insults the First Amendnent. A curtailnment of speech
vi ol ates the Free Speech Clause only if the restricted expression
is, in fact, constitutionally protected and if the governnment’s
justification for the restriction is inadequate.” Berner v.

Del ahanty, 129 F.3d 20, 25 (1t Cr. 1997)(internal citations
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omtted). The court is mndful that the standards to be applied
in determ ning whether a private speaker has been
unconstitutionally excluded fromuse of a forum “depend on the
nature of the forum” Good News Cub v. MIford Cent. Sch., 533
U S 98, 106, 121 S.C. 2093, 2099, 150 L.Ed.2d 151 (2001); see
also Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473

U S. 788, 800, 105 S.Ct. 3439, 3448, 87 L.Ed.2d 567 (1985)(“[T]he
extent to which the Governnment can control access depends on the

nature of the relevant forum?”).

The United States Suprene Court has identified three types
of fora: “the traditional public forum the public forumcreated
by governnent designation, and the nonpublic forum” Cornelius
V. NAACP Legal Defense & Educ. Fund, Inc., 473 U S. at 802, 105
S.Ct. at 3449; see also R dley v. Mssachusetts Bay Transp.
Auth., 390 F.3d 65, 75 (1% Cr. 2004)(sane). Courts have al so
used the term*“limted public forum” see, e.qg., Good News C ub
v. MIford Cent. Sch., 533 U S. at 106, 121 S.C. at 2100; Fund
for Cnty. Progress, Inc. v. Kane, 943 F.2d 137, 138 (1t Gr.
1991), which the First G rcuit has equated with a nonpublic
forum R dley v. Massachusetts Bay Transp. Auth., 390 F.3d at 76
n.4 (“We adopt the usage equating limted public forumw th non-

public forum....").

[ S] peakers can be excluded froma public forumonly when
the exclusion is necessary to serve a conpelling state
interest and the exclusion is narromy drawn to achi eve
that interest. Simlarly, when the Governnent has
intentionally designated a place or means  of
comruni cation as a public forum speakers cannot be
excluded without a conpelling governnental interest.
Access to a nonpublic forum however, can be restricted
as long as the restrictions are reasonable and [are] not
an effort to suppress expression nerely because public
of ficials oppose the speaker’s view.

Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473 U. S. at
800, 105 S.Ct. at 3448)(second alteration in original)(internal
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citation and quotation marks omtted); see also Berner V.

Del ahanty, 129 F.3d at 26 (sane).

Here, the parties agree that the 2003 annual neeting was a
l[imted public forum see Defendants’ S.J. Mem at 15-16;
Plaintiffs Mem at 3; see also Good News CJub v. MIford Cent.
Sch., 533 U. S. at 106, 121 S. . 2100 (assumng limted public
forum because parties agreed that |imted public forum had been

created), which in the First Crcuit is treated as a
nonpublic forum see R dley v. Massachusetts Bay Transp. Auth.,
390 F.3d at 76 n. 4.

Implicit in the concept of the nonpublic forumis the
right to make distinctions in access on the basis of
subj ect matter and speaker identity. These distinctions
may be inperm ssible in a public forumbut are inherent
and i nescapable in the process of limting a nonpublic
forumto activities conpatible with the intended purpose
of the property. The touchstone for evaluating these
distinctions is whether they are reasonable in |ight of
t he purpose which the forumat issue serves.

Perry Educ. Ass’'n v. Perry Local Educators’ Ass'n, 460 U.S. 37,

49, 103 S.Ct. 948, 957, 74 L.Ed.2d 794 (1983); see also Good News
Cub v. MIford Cent. Sch., 533 U S. at 106-07, 121 S.C. at 2100
(“The State may be justified in reserving [its forun] for certain

groups or for the discussion of certain topics. The State’'s
power to restrict speech, however, is not without limts. The
restriction nmust not discrimnate agai nst speech on the basis of
vi ewpoint, and the restriction nust be reasonable in |light of the
pur pose served by the forum”)(alteration in original)(internal
citations and quotation marks omtted); Cornelius v. NAACP Legal
Def ense & Educ. Fund, Inc., 473 U. S. at 806, 105 S.C. at 3451
(“Control over access to a nonpublic forum can be based on

subj ect matter and speaker identity so long as the distinctions
drawn are reasonable in |light of the purpose served by the forum
and are viewpoint neutral.”); Fund for Comrunity Progress, |nc.
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v. Kane, 943 F.2d at 138 (equating limted public forumwth
nonpublic forumand stating that “[if] properly characterized as
limted public, exclusions are permtted so | ong as reasonable”).
“The reasonabl eness standard is not a particularly high hurdle;
there can be nore than one reasonabl e decision, and an action
need not be the nost reasonabl e decision possible in order to be
reasonable.” R dley v. Massachusetts Bay Transp. Auth., 390 F. 3d
at 90; accord Cornelius v. NAACP Legal Defense & Educ. Fund,

Inc., 473 U.S. at 808, 105 S. . at 3452 (noting that the
“decision to restrict access to a nonpublic forum need only be

reasonable; it need not be the nost reasonable or the only
reasonable limtation”).

The court evaluates the chall enged rule of order, which
prohi bits nonresidents fromspeaking at the District’s annual
nmeeting while allowing residents to do so, “in light of the
pur pose of the forumand all the surrounding circunstances,”
Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473 U S. at
809, 105 S.Ct. at 3453; see also Berner v. Delahanty, 129 F.3d at
27 (same). As noted previously, the purpose of the District’s

annual neeting is for “the residents of the District [to] adopt a
budget and tax rate for the upcom ng year, elect officers to
vacant positions, and vote on various resol utions governing the
operation of the District and its fire departnent ”
Defendants’ SUF | 7. Defendants argue that the rule of order
“flows from$8 45-3-20 of the Rhode |Island General Laws which
requires the noderator to take a vote on pending issues ‘after
having heard all of the electors entitled to vote on the notion
who desire to be heard;,,”” Defendants’ S.J. Mem at 3 (citing

R1. Gen. Laws § 45-3-20*)(alteration in original), “as well as

7 Section 45-3-20 of the Rhode Island General Laws provides, in
rel evant part:
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the Authorizing Act itself which speaks in terns of the authority
of the District’s residents to vote on specific notions at the
annual neetings,” id. (citing P.L. 1889 ch. 806).

“There is a significant governnmental interest in conducting
orderly, efficient neetings of public bodies.” Rowe v. Gty of
Cocoa, Florida, 358 F.3d 800, 803 (11" Cir. 2004); see also
Kindt v. Santa Monica Rent Control Bd., 67 F.3d 266, 271 (9"

Cr. 1995)(noting rent control board s “legitinmate interest in

conducting efficient, orderly neetings”); Collinson v. Gott, 895
F.2d 994, 1000 (4'" Gir. 1990)(Phillips, J., concurring in
judgment) (“[ D] i sruption of the orderly conduct of public neetings

is indeed one of the substantive evils that [governnent] has a
right to prevent.”)(second alteration in original)(citation and
internal quotation marks omtted); Wight v. Anthony, 733 F.2d
575, 577 (8'" CGir. 1984)(noting “significant governnent al
interest in conserving tine and ensuring that others had an

opportunity to speak” at public hearing). In Rowe v. Cty of

Cocoa, Florida, the Eleventh Circuit upheld a residency

requi renent for speaking at city council neetings against First
Amendnent and Equal Protection challenges. 358 F.3d at 802
(holding that “the City Council’s Rules of Procedure on their
face are a permssible [imtation of speech to non-residents at
the limted public forumof a City Council neeting”). The court
noted that the rules of procedure “set forth a structure intended
to both hear nenbers of the community and to nove its neetings
along,” 1d. at 803, and “d[id] not inperm ssibly restrict
speech,” id. The court al so observed that:

The noderator of every town neeting shall, on a notion being
made and seconded, relative to any business regularly before
the neeting, after having heard all the electors entitled to
vote on the notion who desire to be heard, cause the votes of
the electors present to be taken on the notion

R 1. Gen. Laws § 45-3-20 (1999 Reenactnent).
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It is reasonable for a city to restrict the individuals
who nmay speak at neetings to those individuals who have
a direct stake in the business of the city--e.qg.,
citizens of the city or those who receive a utility
service fromthe city--so long as that restriction is not
based on the speaker’s vi ewpoint.

Rowe v. Gty of Cocoa, Florida, 358 F.3d at 803; see al so Kindt
v. Santa Monica Rent Control Bd., 67 F.3d at 270 (noting that
“public bodies nmust have a rather broad authority to structure

nmeetings, even if that requires limting subject nmatter and
nunber and types of speakers”)(citing Gty of Mdison, Joint Sch.

Dist. No. 8 v. Wsconsin Enploynent Relations Conmin, 429 U.S.
167, 176-78, 97 S.Ct. 421, 427-28, 50 L.Ed.2d 376 (1976)(Stewart,
J., concurring)). Qher courts have upheld simlar restrictions.
See Eichenlaub v. Township of Indiana, 385 F.3d 274, 277, 281
(3" Cir. 2004)(affirmng denial of claimthat claimnt’s First

Amendnent rights were violated by curtailing his speech during
public neeting and renoving himfrom neeting and noting that
restricting discussion to topics of public, as opposed to
private, concern served function of confining discussion to

pur pose of neeting); Make the Road by Walking, Inc. v. Turner,
378 F.3d 133, 148-150 (2" Cir. 2004)(affirm ng exclusion of
advocacy group fromwelfare office waiting roomas reasonable in

[ ight of purpose of forum; Kindt v. Santa Monica Rent Control

Bd., 67 F.3d at 271 (upholding regulations restricting public
commentary to three mnutes per itemat end of each neeting as
reasonable); Wite v. Gty of Norwal k, 900 F.2d 1421, 1422-23,
1425 (9" Cir. 1990)(affirmng district court’s rejection of
First Amendnent and equal protection chall enge based on

noderator’s decision to rule speaker at city council neeting out
of order and noting that council does not violate First Amendnent
by restricting speakers to subject at hand or by stoppi ng speaker
i f speech becones irrelevant or repetitious); Wight v. Anthony,
733 F.2d at 576-77 (affirmng district court judgnent that
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enforcenent of five mnute tine limt did not violate speaker’s
right to freedom of speech).

Wiile Plaintiffs argue that “[w] hether the Defendants agree
or not, it certainly is in the public interest for firefighters
in the Anthony District to have access to and be heard at the
financial neeting,” Plaintiffs’ Mem at 4; see also Conplaint
28 (“The Plaintiffs, as citizens and as firefighters, have a
First Amendnent right to speak publicly on matters of public
interest.”), it is clear that M. Gorman and M. Carlow did not
have a right to speak at the Decenber 9, 2003, annual neeting
because they are not residents of, or voters in, the District.
“The Constitution does not grant to nenbers of the public
generally a right to be heard by public bodi es maki ng deci sions
of policy.” Mnnesota State Bd. for Cnty. Colls. v. Knight, 465
U S 271, 283, 104 S.Ct. 1058, 1065, 79 L.Ed.2d 299 (1984); see
also id. at 284, 104 S.Ct. at 1066 (“Policymaki ng organs in our

system of governnent have never operated under a constitutional
constraint requiring themto afford every interested nenber of
the public an opportunity to present testinony before any policy
is adopted.”); Rowe v. City of Cocoa, Florida, 358 F.3d at 802
(“[T] he Suprene Court has established that the First Amendnent
does not guarantee persons the right to communicate their views

at all times or in any manner that may be desired.”)(citations
and internal quotation marks omtted); Kindt v. Santa Mnica Rent

Control Bd., 67 F.3d at 269 (“Citizens are not entitled to
exercise their First Arendnent rights whenever and wherever they

wish.”). Plaintiffs’ status as firefighters or, in the case of
M. Carlow and Janmes Perry, enployees of the District, does not
entitle themto be heard at the annual neeting. See M nnesota
State Bd. for Cmty. Colls. v. Knight, 465 U.S. at 283, 104 S. C
at 1065 (“Appell ees have no constitutional right to force the

government to listen to their views. They have no such right as
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menbers of the public, as governnment enployees, or as instructors
in an institution of higher education.”).

The court finds that the rule of order prohibiting
nonresi dents from speaking at the Decenber 9, 2003, annual
meeting is reasonable in light of the purpose of the annual
meeting. See Perry Educ. Ass’'n v. Perry Local Educators’ Ass’n,
460 U. S. at 50-51, 103 S.Ct. at 958 (“The differential access
provi ded PEA and PLEA is reasonabl e because it is wholly
consistent wwth the district’s legitimate interest in

preserv[ing] the property ... for the use to which it is lawfully
dedi cated.”)(alterations in original)(citation and internal
guotation marks omtted). Plaintiffs, as nonresidents, were not
entitled to vote on matters consi dered at the annual neeting.

See id. (noting that rival educators’ association, PLEA, did “not
have any official responsibility in connection with the school
district and need not be entitled to the sane rights of access to
school nail boxes”); see also Rowe v. City of Cocoa, Florida, 358

F.3d at 803 (finding it reasonable for a city to restrict
speaki ng at neetings to those individuals who have a direct stake
in the business of the city).

In addition, the rule of order is viewoint neutral.

The bedrock principle of viewpoint neutrality denmands
that the state not suppress speech where the real
rationale for the restriction is disagreenent with the
underlying ideology or perspective that the speech
expresses. Adistinctionis viewoint basedif it denies
access to a speaker solely to suppress the point of view
he espouses. The essence of viewpoint discrimnationis
not that the governnent incidentally prevents certain
vi ewpoi nts frombeing heard in the course of suppressing
certain general topics of speech, rather it is a
governnental intent to intervene in a way that prefers
one particular viewoint in speech over ot her
perspectives on the sane topic.

Ridley v. Massachusetts Bay Transp. Auth., 390 F.3d at 82
(internal citations and quotation marks omtted); see al so Berner
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v. Delahanty, 129 F.3d at 28 (“The essence of viewpoint-based

discrimnation is the state’s decision to pick and choose anong
simlarly situated speakers in order to advance or suppress a
particul ar ideol ogy or outl ook.”).

“A bona fide residency requirenent, as we have here, does
not restrict speech based on a speaker’s viewpoint but instead
restricts speech at neetings on the basis of residency.” Rowe V.
Cty of Cocoa, Florida, 358 F.3d at 803-04. Here, notwth-
standing Plaintiffs’ claimthat “the intent of the defendants was

to stifle and intimdate the Plaintiffs and others from
exercising their First Amendnent rights to question or criticize
Def endants’ performance in their official capacities,” Conplaint
1 18, there is no evidence that the prohibition on nonresidents
speaki ng was vi ewpoi nt based, see Berner v. Delahanty, 129 F.3d

at 28 (“There is sinply no basis in the conplaint for an
i nference that ideology sparked the ... ban.”); accord Make the
Road by Walking, Inc. v. Turner, 378 F.3d at 151 (“[The
plaintiff] has offered no evidence that [the defendant’s] access

policy was based on bias against its viewpoint rather than on
preserving the Job Centers for their intended purposes.”); Wight
V. Anthony, 733 F.2d at 577 (“[T]here is no indication that [the
defendant’ s] action was precipitated by the content of [the
plaintiff’s] message.”); Tannenbaumyv. City of Richnond Hei ghts,
663 F. Supp. 995, 997-98 (E.D. Mb. 1987)(“The record contains no
indication, other than plaintiff’'s bare allegations, that the

content of her remarks in any way notivated the enforcenent of

t he ordi nance against her.”). Indeed, despite Plaintiffs’
allegation to the contrary, see Conplaint § 20, there is no
evidence that Plaintiffs even attenpted to speak at the annual
nmeeting. See Mnutes at 1-8 (reflecting no attenpt by Plaintiffs
to speak at annual neeting); see also Burns Dep. at 16
(responding “I don’t think so” when asked if M. Carlow attenpted
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to speak at the neeting); Defendants’ SUF Y 18, 20, 22, 24
(stating that no Plaintiff identified hinself as resident of, or
voter in, District prior to start of 2003 annual neeting).
Accordingly, there is no basis for the court to conclude that M.
Gorman was ej ected, and M. Carlow warned of ejection, based on
what they m ght have intended to say. See Jones v. Heyman, 888
F.2d 1328, 1332 (11'" Gir. 1989)(“The substance of [the
plaintiff’s] views on the agenda itemwas thus never expressed.

We decline to rule that his expul sion was based on di sapproval of
the content of his opinion in viewof this fact.”); see also

Tannenbaumv. City of Richnond Heights, 663 F.Supp. at 997 (“The
m nutes of the April 1, 1985, neeting as well as the affidavits

and depositions pertaining to this incident fail to show that
plaintiff was kept from speaking, renoved fromthe neeting or
arrested because of the content of her nessage.”). Mbreover,
Def endants observe that several residents of the District who
were critical of the District’s operation, policies, and/or
of ficials, including Defendants, spoke at the 2003 annual
nmeeting. See Defendants’ SUF f 15; Burns Aff. 1 5. Plaintiffs,
agai n, have not disputed this statenent.?8

“A person’s right to speak is not infringed when gover nnent
sinply ignores that person while listening to others.” M nnesota
State Bd. for Crty. Colls. v. Knight, 465 U S. at 288, 104 S. C
at 1068. The court concludes that the rule of order prohibiting

nonresi dents from speaking is viewpoint neutral and that M.

18 The court notes, relative to Plaintiffs’ contention that
“inasmuch as the Fire District and Stanley Muk personally have
previously infringed upon the rights of at |east one of the Plaintiffs

[ Def endants’] actions conpl ai ned of herein are retaliatory,”
Complaint § 19; see also Plaintiffs Mem at 5 (noting history between
the parties), that M. Carlow s co-plaintiff in the prior federal
court action, Lonnie St. Jean, see Muk Dep., Ex. 1 (consent judgnent
in CA 02-538 M), spoke several tinmes during the Decenber 9, 2003,
annual neeting, see Mnutes at 2, 3, 6, 8.
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Gorman was ej ected fromthe 2003 annual neeting not because of
the content of his views but because he failed to obey the rules
of order. See Eichenlaub v. Township of |ndiana, 385 F.3d at 281
(stating that plaintiff was ejected fromneeting for “the

perfectly sustainable and content-neutral desire to prevent his

badgering, constant interruptions, and disregard for the rules of
decoruni); Kindt v. Santa Monica Rent Control Bd., 67 F.3d at 271
(noting that plaintiff “was not kept from speaki ng because of the

content of his speech, but because he submtted chits for itens
that were not held open for public comentary until Item 13 on
t he agenda”); Jones v. Heyman, 888 F.2d at 1332 (“[T]he

[ def endant’ s] actions resulted not from di sapproval of [the

plaintiff’s] message but from|[the plaintiff’s] disruptive
conduct and failure to adhere to the agenda item under
di scussion.”); Tannenbaumyv. Cty of Richnond Hei ghts, 663

F. Supp. at 997 (“[I]t appears that she refused to conply with a
valid, content-neutral restriction on her speech. She was warned
that she nust conply, but she persisted in interrupting the
neeting. Utimtely, she was renoved fromthe neeting and
arrested for failing to obey a valid ordinance. These facts do
not as a matter of |aw make out a constitutional claimcognizable
under 8§ 1983 for violation of plaintiff’'s First Amendnent
rights.”). The sane is true of the warning to M. Carl ow.

The court finds that the rule of order prohibiting
nonresi dents from speaking at the annual neeting is both
reasonabl e and vi ewpoi nt neutral and that Plaintiffs have not
all eged violation of a constitutional right. Therefore, the
court need not proceed further with the qualified imunity
analysis with regard to this issue. See Saucier v. Katz, 533
U S at 201, 121 S.Ct. at 2156.

b. Prohi biti on on vi deot api ng

“This case presents an enigmatic question as to whether
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menbers of the public have ... a federal constitutional right,
guaranteed by the First Anendnment ... to tape record a public
Bel cher v. Mansi, 569 F.Supp. 379 (D.R 1. 1983).
Al though Plaintiffs concede that “there is arguably no right to

nmeeting ....

vi deot ape governnental proceedings per se ...,” Plaintiffs’ Mem
at 3, they maintain that the rule of order prohibiting
vi deot api ng of the Decenber 9, 2003, annual neeting except by
menbers of the press violates their rights under the First
Amendnent, see id.

In Belcher v. Mansi, one of the plaintiffs sought to tape

record a neeting of a community school commttee. 569 F.Supp. at
380. The commttee discussed a proposal banning el ectronic or
mechani cal taping of neetings of the school comnmttee w thout the
express know edge and consent of the committee. 1d. No action
was taken initially, but a notion requiring the plaintiff to turn
off his tape recorder passed. 1d. Subsequently, the proposed
policy was adopted. 1d. Thereafter, the plaintiffs sued,
chal l enging both the initial denial of perm ssion to tape and the
eventual policy prohibiting such taping without the comrittee’s
consent as violations of their rights under the First Amendnent
and the Rhode |sland Open Meetings Act. See id. at 379, 381.

The Bel cher court declined to decide the case on First
Amendnent grounds, concluding that the Open Meetings Act required
the commttee to allow nenbers of the press and public to tape
its neetings. See id. at 382 (“The court need not resolve these
arcane [First Amendnent] questions, however, as it concludes that
resort to the Act will satisfy plaintiffs’ initial claim”); see
al so lacobucci v. Boulter, 193 F.3d 14, 24 (1t Cr. 1999)(noting
that plaintiff had satisfied prerequisites under Massachusetts

Open Meeting Law for videotaping public neeting). The Qpen
Meeti ngs Act, however, is inapplicable to the instant matter.
See Pine v. McGeavy, 687 A 2d 1244, 1245 (R I. 1997) (hol di ng
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that Open Meetings Act did not apply to a financial town neeting
or town noderator who presided over such neeting). The Rhode

| sl and Supreme Court stated that “[We are in agreenent with the
trial justice that a financial town neeting of the electors
qualified to vote on the inposition of a tax and the expenditure
of nmoney does not fit within this definitional section [§ 42-46-
2.7 1d.

O her courts have addressed the constitutional issue and
have found that prohibitions on videotaping public neetings do
not violate the First Amendnent. See, e.g., Witel and Woaods,
L.P. v. Township of West Whiteland, 193 F.3d 177, 184 (3¢ Cr.
1999) (hol ding that restriction on videotaping planning comm ssion

meeting did not violate First Amendnment); Johnson v. Adans, 629
F. Supp. 1563, 1564 (E. D. Tex. 1986) (holding as matter of |aw that
First Amendnent did not require that videotapi ng of comm ssioners

court sessions be allowed); Csorny v. Shoreham Wadi ng Ri ver Cent.
Sch. Dist., 759 N.Y.S.2d 513, 519 (N. Y. App. Div. 2003) (“[T]he
First Amendnent to the United States Constitution does not
guarantee the right to videotape governnmental neetings.”); cf.
Rice v. Kenpker, 374 F.3d 675, 677-78 (8™ Cir. 2004) (hol ding
that Media Policy, which prohibited canmeras or tape recording

devices of any kind in witness area of execution room did not

19 Section 42-46-2 defines a public body as foll ows:

(c) “Public Body” neans any departnent, agency, conm ssion,
comm ttee, board, <council, bureau, or authority or any
subdi vi sion thereof of state or nmunicipal governnent or any
library that funded a majority of its operational budget in
the prior budget year with public funds, and shall include al
authorities defined in 8 42-35-1(b). For purposes of this
section, any political party, organization, or unit thereof
meeti ng or convening i s not and shoul d not be considered to be
a public body; provided, however ,, that no such neeting shal
be used to circunvent the requirenents of this chapter

R 1. Gen. Laws 8§ 42-46-2(c) (1999 Reenactmnent).
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infringe on liberties protected by First Arendnent). This
Magi strate Judge finds these opinions persuasive.

In Whitel and Whods, L.P. v. Township of West Witel and, the
plaintiff, a real estate devel oper, asserted that its First and

Fourteenth Amendnent rights were violated by the defendant
township’s refusal to allow the plaintiff to videotape a neeting
of the township planning conm ssion. 193 F.3d at 178. The
Wi t el and Wbods court declined to use public forumanalysis in

determning that restrictions on videotaping did not violate the
First Amendnent, noting that “[t]raditionally, the speech forum
doctrine applies to ‘expression’ or ‘speech’ activity.” 1d. at
183 (citing Perry Educ. Ass’'n v. Perry Local Educators’ Ass’n,
460 U. S. at 45, 103 S .. 948). Instead, the court found that
the plaintiff’s right of access, specifically its right to

receive and record information, was at issue. See id. at 182-83.
The court had “no hesitation in holding [the plaintiff] had a
constitutional right of access to the Planning Conm ssion neeting
.7 1d. at 180-81. The court noted, however, that “the
public’s right of access is not absolute,” id. at 181, and that
“the First Anendnent does not require unfettered access to
government information,” id. at 182. The “critical question,”
id. at 183, according to the Witeland Wods court, was “whet her

the restriction nmeaningfully interferes with the public’'s ability
toinformitself of the proceeding; that is, whether it limts
the underlying right of access rather than regul ati ng the manner
in which that access occurs,” id. Finding that the plaintiff
“ha[d] failed to denpnstrate an essential nexus between the right
of access and a right to videotape the Planning Comm ssion
proceedi ngs,” id. at 183-84, the court concluded that its “right
of access to Planning Comm ssion neetings did not create a
federal constitutional right to videotape the neetings,” id. at
184; see also Rice v. Kenpker, 374 F.3d at 679 (“[Clourts have
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universally found that restrictions on videotaping and caneras do
not inplicate the First Anmendnent guarantee of public access.”)
(citing cases). The Wiiteland Wods court, therefore, held that

the plaintiff “ha[d] failed to denonstrate any deprivation of its
First Amendnent rights,” 193 F. 3d at 184.

Such is the case here. Cearly, Plaintiffs had access to
t he Decenber 9, 2003, annual neeting. The inability of three of
the four Plaintiffs to videotape the neeting did not in any way
inpact their right to be present at the neeting. See RI. GCen.
Laws 8§ 45-3-26 (“All town neetings are open to the public,
including representatives of the press and news nedia; provided;
that, in the event that there are space constraints, voters shal
be admtted to the neetings before non-voters.”). Indeed, the
only Plaintiff to be renoved fromthe neeting, M. Gorman, was
not one of the three Plaintiffs who had brought video caneras.
See Conplaint § 13 (“Plaintiffs James and Wl liam Perry and
Robert Carl ow brought video caneras to the neeting ....”"). Thus,
the court concludes that Plaintiffs’ right of access to the
District’s 2003 annual neeting “was not nmeaningfully restricted
by the ban on videotaping.” Witeland Wods, L.P. v. Township of
West Whiteland, 193 F.3d at 183, and that they have failed to
denonstrate any deprivation of their First Amendnent rights, see
id. at 184.

If the court were to utilize forumanalysis, see Witeland
Wods, L.P. v. Township of Wst Witeland, 193 F.3d at 182
(citing cases which anal yzed prohibitions on recordings of public

proceedi ngs under public forumdoctrine), the result would be the
same. As noted previously, the parties agree that the annual
meeting constitutes a limted public forum see D scussion
section I1.B.2.a. supra at 25, which in the First Grcuit is
treated as a non-public forum see R dley v. Massachusetts Bay
Transp. Auth., 390 F.3d at 76 n.4. Accordingly, the rule of
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order prohibiting videotapi ng except by nmenbers of the press need
only be reasonable and vi ewpoint neutral. See id. at 82.
Plaintiffs contend that “the distinction nmade by the
Def endant s here between press recordi ngs and those made by the
public cannot w thstand | egal scrutiny-they cannot pass the
reasonabl eness test ....” Plaintiffs’ Mem at 3; see also id. at
2 (citing, inter alia, Branzburg v. Hayes, 408 U.S. 665, 684, 92
S.Ct. 2646, 2658, 33 L.Ed.2d 626 (1972)). However, it is not
uncommon for the press to be accorded certain privileges not

given to the public at large. For exanple, the First Crcuit
recogni zed that this court had, in a high-profile trial, “gone to
great lengths to facilitate [media] access to the trial
proceedi ngs by, for exanple, reserving seats in the courtroom for
menbers of the press ....” In Re Providence Journal Co., 293
F.3d 1, 16 (1t Gr. 2002); see also Humi nski v. Corsones, 386
F.3d 116, 149 (2" Cir. 2004)(“[E] xclusion of identified
individuals in pursuit of a greater flow of information to the

public, for exanple, by preferring in sone general way court

adm ssion for nenbers of the ‘press,’” is likely to pass
constitutional nuster.”); PutnamPit, Inc. v. Gty of Cookeville,
Tennessee, 221 F.3d 834, 840 (6'" Cir. 2000)(noting that “sone

ci rcunst ances may dictate distinguishing journalists fromthe

general public”). Gven M. Burns’ deposition testinony that he
had a prior agreenent with the press that they would not
“irritate or interrupt anybody speaking at the neeting,” Burns
Dep. at 8, the court finds the distinction drawn between the
press and nmenbers of the public by the rule of order to be
reasonabl e.

Moreover, there is no evidence that the distinction nmade
between the press and the public in the rule of order was
Vi ewpoi nt based. “A distinction is viewoint based if it ‘denies
access to a speaker solely to suppress the point of view he
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espouses.’” Ridley v. Massachusetts Bay Transp. Auth., 390 F. 3d
at 82 (quoting Cornelius v. NAACP Legal Defense & Educ. Fund,
Inc., 473 U.S. at 806, 105 S.C. at 3451). |In Belcher v. Mansi,
the First Crcuit was concerned because the policy disallow ng

vi deot api ng wi t hout the express consent of the commttee “cede[d]
unbridl ed discretion to the Conmttee nmenbers to deci de whet her

| eave to record public neetings will be granted,” 569 F. Supp. at
385, thereby “allowing] the Commttee to deny the right to tape
record based on the outl ook of the person requesting perm ssion
to do so,” id. As a result the court concluded that the
commttee’s refusal to grant permssion to the plaintiff “can be
| abel ed accurately as a species of viewoint-based
discrimnation,” id. Here, however, no such concern is present.
The rule of order applied equally to all nenbers of the public,
regardl ess of their viewpoint. Thus, there is no basis for the
court to conclude that the rule of order targeted Plaintiffs
because of their views.

The court concludes that the prohibition on videotaping by
menbers of the public did not nmeaningfully restrict Plaintiffs’
right of access to the Decenber 9, 2003, annual neeting.

Al ternatively, the court finds the prohibition to be both
reasonabl e and viewpoint neutral. |In either case, Plaintiffs
have not denonstrated a violation of a constitutional right and,
therefore, the court need not proceed to the next prong of the
qualified imunity anal ysis.

Summary

| recommend that, as to Chief Muk, Defendants’ Motion be
granted and Plaintiffs’ Mtion be denied because there is no
evi dence, beyond Plaintiffs’ bare allegations, that he took any
actions against Plaintiffs at the Decenber 9, 2003, annual
nmeeting. | further recommend that, as to M. Burns, Defendants’
Motion be granted and Plaintiffs’ Mtion be denied on the basis
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of absolute legislative immunity or, alternatively, qualified
i mmunity.
Concl usi on

For the foregoing reasons, | recommend that Plaintiffs’
Motion be denied and that Defendants’ Mtion be granted. Any
objections to this Report and Reconmendati on nust be specific and
must be filed with the Cerk of Court within ten (10) days of its
receipt. See Fed. R Cv. P. 72(b); DRI LR Cv 72(d). Failure to
file specific objections in a tinely manner constitutes waiver of
the right to review by the district court and of the right to
appeal the district court’s decision. See United States v.
Val enci a- Copete, 792 F.2d 4, 6 (1t Gr. 1986); Park Mdtor Mart,
Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1%t Cr. 1980).

DAVID L. MARTIN
United States Magi strate Judge
March 10, 2006
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